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APPEARANCES

:

For Taxpayer

:

HARRY CORVIN, Esq.

For Comm'r:

DEAN P. KIMBALL, Esq.

Docket No. 62902

J. J. O'ROURKE,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES.
1932

Mar. 16—Petition received and filed. Taxpayer no-

tified. (Fee paid)

^' 17—Copy of petition served on General

Counsel.

Apr. 14—Answer filed by General Counsel.

" 21—Copy of answer served on taxpayer. Cir-

cuit Calendar.

1933

Jul. 10—Hearing set week of Sept. 25, 1933 at San

Francisco, California.

" 31—Motion for leave to amend answer, amend-

ment tendered, filed by General Counsel.

8/2/33 granted.

Oct. 3—Hearing had before Mr. Marquette, Div. 1

on merits. Briefs due Nov. 20, 1933. Called

9/25/33.
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1933

Oct. 26—Transcript of hearing of Oct. 3, 1933 filed.

Nov. 14—Brief filed by taxpayer.

1934

May 17—Memorandum opinion rendered, Mr. Mar-

quette, Div. 1. Judgment will be entered

for the Commissioner.
** 18—Decision entered, Div. 1, Mr. Marquette.

Aug. 17—Supersedeas bond in the amoiuit of

$2,000.00 approved and ordered filed.

*' 17—Petition for review to U. S. Circuit Court

of Appeals (9) with assignments of error

filed by taxpayer.

'' 17—Affidavit of service of petition filed.

Sep. 29—Praecipe filed.

Oct. 15—Copy of order from 9th Circuit extending

time to Nov. 17, 1934 to file record filed.

'* 22—Praecipe filed by taxpayer.

" 22—Affidavit of service of praecipe filed.

Nov. 5—Agreed statement of evidence lodged.

" 7—Agreed statement of evidence approved

and ordered filed.

*' 13—Copy of order from 9th Circuit extending

time to December 17, 1934 to file record

filed. [1*]

*Page numbering appearing at the foot of page of original certified

Transcript of Record.
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United States Board of Tax Appeals

Washington, D. C.

Docket No. 62902

J. J. O'EOURKE,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.
The above-named taxpayer hereby appeals from

the determination of the Commissioner of Internal

Revenue set forth in his deficiency letter

IT:AR:E-2

IJ-60D

dated January 21, 1932, and as the basis of his ap-

peal sets forth the following

:

(1) That Taxpayer is a citizen of the United

States, State of California, a resident of the City

of Colusa, California, with his principal place of

business at Colusa, California.

(2) That the deficiency letter (a copy of which

is attached hereto and marked EXHIBIT A) was

mailed to the Taxpayer January 21, 1932, and con-

tains a determination of the tax liability for the

fiscal year ended January 31, 1930, and states a

deficiency of $791.40.

(3) That the tax in controversy herein is Fed-

eral Income [2] Tax for the fiscal year ended Jan-

uary 31, 1930. The total tax liability determined by

the Commissioner for said year is fixed at $4,105.31.
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The Taxpayer originally returned and paid a tax

for said year in the amount of $3,313.91. Taxpayer

claims his correct Federal Income Tax Liability for

the fiscal year ended January 31, 1930 is $2,914.12,

and that of his wife, Luella Marie O'Rourke is

$70.10, or a total of $2,984.22, making the tax in con-

troversy $1,121.09.

(4) The determination of the tax contained in

said deficiency letter is based upon the following

error

:

The Commissioner has included in Taxpayers

taxable income his wife's proportionate amount of

community income earned during the fiscal year

ended January 31, 1930 from community property

acquired after July 29, 1927. The community in-

come in question is $7,669.31 net, and represents his

wife's share of community income received from

services rendered or earned income.

STATEMENT OF FACTS.
(a) Taxpayer filed his return for the taxable

year ended January 31, 1930, in accordance with the

then existing laws and regulations. Taxpayer's wife

had no separate income other than her community

interest in the earning of Taxpayer.

(b) There was no authority under the existing

laws and regulations to file (and have same accepted

as final and binding upon the Commissioner) a tax

return reporting only the Taxpayer's proportionate

share of the community income, and a separate re-

turn reporting only the proportionate share of Tax-

payer's wife in the community income.
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(c) While it is true that the Commissioner in-

structed the Collector of Internal Revenue to receive

returns filed on a community property basis, it was

with the understanding that such return would not

be accepted as final, but rather tentatively, and [3]

would be held in abeyance until such time as the

Supreme Court of the United States had finally

ruled upon the question. Same also provided that

if the Court finally decided against the community

property basis for California taxpayers, there would

then be added to the tax a charge for interest.

(d) The Taxpayer contends that he did not have

an inherent right to file a tax return upon the com-

munity property basis, notwithstanding the fact that

the Commissioner had tentatively permitted the

filing of tax returns upon community property

])asis subject to future decision of the Courts

with reference thereto and involving the possibility

of interest charges; and that his filing of a single

return reporting all the income received by him,

including his wife's community share of his earn-

ings, did not constitute such an election as would

preclude the redetermination of the tax liability of

the Taxpayer or his wife upon the community

property basis, because Commissioner by his very

ruling itself did not recognize any right on the part

of the Taxpayer to make such an election for he

would only tentatively accept same. Taxpayer's

wife having no other income which could be in-

cluded in his return, there is no foundation for the

ruling by the Commissioner that he had elected to

file a separate return.
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(e) Taxpayer contends that there can be no

question but that the Commissioner could (even

though he instructed the Collector of Internal Rev-

enue to receive returns filed on the community prop-

erty basis) have levied a jeopardy assessment and

insisted upon the tax being paid in full in accord-

ance with the then existing laws and regulations

in any of the cases where taxpayers had filed a re-

turn on a community property basis, so that neces-

sarily it cannot consistently be held that Taxpayer

had an inherent right of election.

(f) Taxpayer believes that before it can be le-

gally proven that he has elected a basis for filing

a tax return, it must be [4] shown that the election

was made after full consideration could be given

to the final determination of tax under the different

bases.
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COMPUTATION OF TAX.
Jan. 31. 1930. As per Return Luella Marie J. J.

filed O'Rourke O'Rourke

43427.23

One half tiav. exp. added back 2488.14

Salary of J. J. O'Rourke 2400.00

Jnteresr received on Tax refund 246.58

Taxable Interest on Liberty Bonds 492.98

J

49054.93

Additional Depreciation 206.61

Loss on sale of

Ford car 91..51 298.12

48756.81

Salary 12000.00

Less Expenses 6406.90

5593.10

Accepted Adjustments

as per Agent 's report

dated April 2, 1'I31,

From Examining

OflScer's Audit

—

Chas. E. Curtin.

Plus adjustment (above) 2488.14

8081.24

Income from business

Interest received (see adjustment above)

Interest received

Rents received

Dividends received

Taxable interest on Liberty bonds (Above)
Earned income from Business (%)

Total Income

Earned Income.

Income from Business 4202.12

Int. received

through business 27834.51

Taxable Int. Liberty Bonds 492.98

Rents Received Store

property 1292.50

4040.62 4040.62

4202.10

246.58

27834.51

1292.50

6606.90

492.98

3382.11 3382.11-Minus

7669.31 41087.50

33822.11

20% of Above 6764.42

One half Same 3382.21 [5]
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J.J. Luella M.
O'Rourke O'Rourke

Computation of Tax.

Taxable income 41087.50 7669.31

Dividends Beceived 6606.90

Taxable Int. Liberty Bonds 492.98

Personal Exemption 3500.00 10599.88 .00

30487.62 7669.31

Income Tax:

1/2 7o first $4000.00 20.00 20.00

29^r second $4000.00 80.00 73.39

4'yr on remainder 899.50

999.50

Plus 1/12 of 17c to add 1 month to 1930 rates .83

1000.33

Less Earned Income Credit 5.84

93.39

.08

93.47

2.3.37

994.49 70.10

Surtax 1919.63

J. J. O'Eourke Tax Liability 2914.12 2914.12

Luella Marie O'Eourke Tax Liability 70.10

2984.22

Previously assessed and Paid 3313.91

NET REFUND DUE TAXPAYER $ 329.69

WHEREFORE, petitioner respectfully prays

that this board hear and determine his petition, and

that the hearing thereof be had at the City of San

Francisco, State of California.

HARRY CORYIX,
Counsel for Taxpayer,

1507 Mills Tower,

San Francisco, California.

ARTHUR R. BECHTOLD,
110 Sutter Street,

San Francisco, California,

Certified Public Accountant.

[6]
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State of California,

City and County of

San Francisco.—ss.

J. J. O'ROURKE, being first duly sworn, de-

poses and says,

That he is the petitioner named in the foregoing

petition ; that he has read the foregoing petition and

knows the contents thereof; that the same is true

of his own knowledge, except as to those matters

therein stated on information and belief, and as to

those matters that he believes it to be true.

J. J. O'ROURKE.

Subscribed and sworn to before me this 11th day

of March 1932.

CHARLES S. KAUFMAN,
Notary Public in and for the City and County

of San Francisco, State of California.

[Endorsed] : United States Board of Tax Appeals.

Filed March 16, 1932. [7]

[Title of Court and Cause.]

AMENDED ANSWER
Now^ comes the Commissioner of Internal Rev-

enue, by his attorney, E. Barrett Prettyman, Gen-

eral Counsel, Bureau of Internal Revenue, and, pur-

suant to leave granted, files this amended answer to

the petition filed in the above-entitled appeal, and
admits and denies as follows:

(1) Admits the allegations of paragraph (1).

(2) Admits the allegations of paragraph (2).

(3) Admits that the tax in controversy is Fed-
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era! income tax for the fiscal year ended January

31, 1930, and that the deficiency asserted by the

Connnissioner for said year was $791.40, as stated in

paragraph (2) of the petition; denies that the

amount here in controversy is any other sum than

$791.40. For lack of information sufficient to form

a belief, denies the various allegations of fact and

the allegations as to petitioner's "claims", all of

which allegations are contained in the sentences of

paragraph (3) beginning with the second sentence.

(4) Denies that the Coimnissioner erred as

alleged in paragraph (4).

(5) Denies the allegations set forth in para-

graphs (a) to (f), inclusive, imder the caption

"Statement of Facts".

(6) Denies, generally and specifically, each and

every allegation of the petition not hereinbefore ad-

mitted, qualified or denied. [8]

WHEREFORE, it is prayed that the appeal be

denied.

(Signed) E. BARRETT PRETTYMAX,
General Counsel,

Bureau of Internal Revenue.

Of Counsel

:

DEAN P. KIMBALL,
EDWARD C. ADAMS,

Special Attorneys,

Bureau of Internal Revenue.

[Endorsed] : United States Board of Tax Appeals.

Lodged Jul. 31, 1933.

[Endorsed]: Filed August 2, 1933. [9]
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[Title of Court and Cause.]

Harry Corvin, Esq., for the petitioner.

D. P. Kimball, Esq., for the respondent.

MEMORANDUM OPINION
MARQUETTE : The respondent has determined

a deliciency against the petitioner, a resident of

California, for the fiscal year ended January 31,

1930, in the amount of $791.40. The only error

assigned is the action of the respondent in including

in petitioner's taxable income his wife's proportion-

ate share of community income earned during the

fiscal year ended January 31, 1930, from community

property acquired after January 29, 1927.

It appears that the tax return for the year in

question was prepared by petitioner's bookkeeper.

In the return the question,—"Is this a joint return

of husband and wife?" was answered: ''Yes." [10

J

The return was signed, sworn to and filed by the

petitioner as his tax return for the year. The peti-

tioner now claims that a part of his income reported

in the return was community income under the

laws of California, acquired since July 29, 1927,

and that he had no knowledge that a return on any

basis other than the one filed would be accepted;

that, therefore, he had not elected to file a joint

return as he did not understand the question in a

technical or legal sense; that he did not have in

mind any conscious intent to choose between filing

the return which he did file and any other return

he could have filed. He therefore says that he is
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entitled to have his tax recomputed upon a separate

or community basis.

We must deny the petitioner's contention. We
have nothing in the record to indicate that petitioner

or his bookkeeper who prepared the return made

any effort to ascertain what his rights were in

respect of filing separate returns and, having

adopted and filed the return prepared for him, we

think this is a sufficient election on his part to

prevent a later change. In the absence of evidence

that the respondent has prevented or deterred the

petitioner and his wife from filing separate re-

turns, we must hold that the filing of the joint

return constituted an election. Neither is there any-

thing to show that petitioner and his wife ever

attempted to file amended separate returns. Even if

they had, their election under the facts [11] shown

would be final. Rose v. Grant, 39 Fed. (2d) 340,

dismissed, 283 U. S. 867; Mcintosh v. Wilkinson,

36 Fed. (2d) 807; Torlief Torland, 11 B. T. A. 35;

R. Downes, Jr., 5 B. T. A. 1029. This rule is not

altered by the fact that some of the income reported

was community income. R. Downes, Jr., supra.

Judgment will be entered for the respondent.

Enter

:

[Endorsed] : Entered May 17, 1934. [12]
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UNITED STATES BOARD OF TAX APPEALS
Washington

Docket No. 62902.

J. J. O'ROURKE,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Board, as

set forth in its memorandum opinion entered May
17, 1934, it is

ORDERED and DECIDED: That there is a

deficiency of $791.40 for the fiscal year ended Jan-

uary 31, 1930.

[Seal] (Signed) JOHN J. MARQUETTE,
Member.

Enter

:

[Endorsed] : Entered May 18, 1934. [13]
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

Docket No. 62,902.

J. J. O'ROURKE,
Petitioner,

TS.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION OF J. J. O'ROURKE FOR REVIEW
BV THE UNITED STATES CIRCUIT
COURT OF APPEALS OF DECISION OF
THE UNITED STATES BOARD OF TAX
APPEALS.

To the Honoral)le United States Circuit Court of

Appeals for the Ninth Circuit:

Now comes Petitioner J. J. O'Rourke, and re-

spectfully shows:

(1) At all the times herein mentioned petitioner

was, and he now is, a citizen of the United States,

a married man, residing with his wife, Luella Marie

O'Rourke, at the City of Colusa. State of California.

(2) NATURE OF CONTROVERSY: An ap-

peal was taken by petitioner to the United States

Board of Tax Appeals from the determination of

the (Commissioner of Internal Revenue set forth

in his deficiency letter IT :AR :E-2, IJ—60D, dated

January 21, 1932, stating a deficiency of $791.40

in his federal income tax for the fiscal year ended

January 31, 1930. The opinion of the Board of

Tax Appeals was promulgated on May 17, 1934.
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The petitioner is dissatisfied with the findings and

decision of the Board of Tax Appeals, and [14]

applies for a review by the United States Circuit

Court of Appeals for the Ninth (Urcuit. The con-

troversy involves a single distinct issue, which is

stated as follows

:

(a) In his said income tax return, filed at San

Francisco, petitioner reported all of his separate in-

come and all of the community income of himself

and his wife, the latter having no income of her

own aside from her statutory interest in the com-

munity income. The internal revenue agent in charge

made certain adjustments to income, which were

accepted by taxpayer as correct. The total tax

liability determined by the Commissioner for said

fiscal .year was $4,105.31, and was computed on a

joint basis. Petitioner originally returned and paid

a tax of $3,313.91. He contends that he is entitled

to have his tax recomputed upon a separate or

community basis; that the correct amovmt of his

own tax is $2,914.12, and that of his wife, Luella

Marie O'Rourke is $70.10, or a total of $2,984.22,

a.nd that he is entitled to a refund of $329.64;

and that the determination of the (Commissioner is,

therefore $1,121.09 in excess of the correct amount.

The Commissioner included in petitioner's taxable

income his wife's net proportion of community in-

come earned during the said fiscal year from com-

munity property acquired after July 29, 1927,

amounting to $7,669.31, representing the amount

received from services rendered or earned income.
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Through [15] ignorance of the meaning or sig-

nificance of the term ''joint return of husband

and wife", petitioner answered in the affirmative

the question in said return, "Is this a joint return

of husband and wife?".

(3) The opinion of the Board of Tax Appeals

was promulgated on May 17, 1934, and its decision

and final determination was entered May 18, 1934,

in favor of respondent and against petitioner.

(4) Your petitioner, being aggrieved by the

findings of fact and conclusions of law contained

in the said findings and opinion of the Board, and

by its decision entered pursuant thereto, desires

to obtain a review thereof by the United States

Circuit Court of Appeals for the Ninth Circuit.

ASSIGNMENTS OF ERROR.
Petitioner assigns as error the following acts and

findings of the Board of Tax Appeals:

(1) The finding that the return filed by peti-

tioner constituted a joint return of petitioner and

his wife.

(2) The finding that the return filed by peti-

tioner constituted an election to file a return on a

joint basis.

(3) The finding that it was encumbent upon

petitioner to show that petitioner and his wife had

been prevented or deterred by the respondent from

filing separate returns. [16]

(4) The finding that petitioner was barred from

having his tax recomputed on a community basis.

(5) The order and decision that there is a
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deficiency of $791.40 in the amount of income tax

reported and paid by petitioner for the fiscal year

ended January 3] , 1930, and the failure to find that

petitioner is entitled to a refund of $329.64 of the

tax returned and paid.

(6) That the finding of the Board that peti-

tioner elected to file a joint return is unsupported

by any evidence and is contrary to the evidence.

HARRY CORVIN,
1507 Mills Tower,

San Francisco,

Attorney for Petitioner.

State of California,

City and County of San Francisco.—ss.

J. J. O'ROURKE, being first duly sworn, de-

poses and saj^s:

That he is the petitioner named in the foregoing

petition for review; that he had read the said

petition and is familiar with the statements con-

tained therein; that said statements are true to the

best of his knowledge, information, and belief.

J. J. O'ROURKE.

Subscribed and sworn to before me this 7th day

of August, 1934.

[Seal] HENRIETTA HARPER,
Xotary Public in and for the City and (-ounty

of San Francisco, State of California.

[Endorsed]: United States Board of Tax Ap-
peals. Filed August 17, 1934. [17]
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[Title of Court and Cause.]

STATEMENT OF EVIDENCE TO BE USED
ON PETITION FOR REVIEW TO THE
UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH (^RCUIT.

The above-entitled cause came on for hearing on

the 3rd da}' of October, 1933, before the Honorable

John J. Marquette, member of the United States

Board of Tax Appeals, at San Francisco, Califor-

nia, Harry Corvin, Esq., representing the petitioner

and Dean P. Kimball, Esq., representing the re-

spondent, Commissioner of Internal Revenue.

The following is a statement of the evidence sub-

mitted and proceedings had so far as the same is

necessary and pertinent to the assignments of error

set forth in the petition for review herein.

J. J. O'ROURKE,

the petitioner, was duly sworn as a witness on be-

half of petitioner and testified as follows:

Direct Examination

During the time covered by the income tax return

in question here I was a married man living with

my wife, Luella Marie O'Rourke, at Colusa, Cali-

fornia and engaged in the general [18] merchandise

business.

There was thereupon offered and received in evi-

dence, as Petitioner's Exhibit No. 1, the joint return

filed by petitioner and wife for the fiscal year

ended January 31, 1930. There was also offered and
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(Testimony of J. J. O'Rourke.)

received in evidence, as Petitioner's Exhibit No. 3,

a copy of the so-called 60-day letter together with,

as Petitioner's Exhibit No. 4, a copy of a report

dated April 2, 1931, over the signature of Internal

Revenue Agent in Charge B. W. Wilde, Jr. I did

not personally make out the return or the various

accounting features involved therein; this was done

by nw bookkeeper, Mr. R. C. Armstrong. I did not

personally keep the books or accounts of my busi-

ness during the period involved in the return. I

am not familiar with accounting or income tax mat-

ters. My wife had no separate income during the

period covered by the return, other than her statu-

tory community interest. The proportion of the

community income arose from my salary and so

forth. My wife had no income of her own. At the

tune of the preparation and filing of the return

I had not received or seen a copy, and did not

know of the existence or promulgation of a ruling

No. 2457 of the C-ommissioner of Internal Revenue,

instructing the Internal Revenue Collector to ac-

cept from husband and wife domiciled in California

income tax returns in which community income was
reported separately by husband and wife. I did not

know that such returns would be accepted.

Q. Had you filed in any taxable year previous

to this a return in which you had reported the in-

come of yourself and your [19] wife separately ?

A. I think we did.

Q. And did your wife file any separate return?

A. No, sir.
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(Testimony of J. J. O'Rourke.)

I did not know at the time the return referred

to here was prepared and filed that there had been

made a change in ruling in respect to the filing

of returns on commmiity income. I believed when

I filed the return that the only way I could report

]ny comnmnit,y income was the way I did report it

in that return. The significance of my affirmative

reply to the question in my return, "Is this a joint

return of husband and wife", was "Well, I didn't

know. I thought there was only one return, and

made it out that way." In filing the return I did

not have in mind any conscious attempt to choose

between that return and a return computed on any

other basis.

Cross Examination

I don't remember the year in which I had l^een

refused the right to file separate returns. I think the

refusal was in writing. I do not remember when

the refusal was received, or the year to which it

related. My bookkeeper, Mr. Armstrong, helped me
prepare my income tax return for the year involved,

as well as previously in other years. All I did was to

sign the return.

E. C. ARMSTEONG,

was duly sworn as a witness on behalf of the peti-

tioner and testified as follows: [20]

Direct Examination

My occupation is a bookkeeper and I am an

employee of J. J. O'Eourke. I have been engaged
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(Testimony of R. C. Armstrong.)

in bookkeeping over 25 years. I kept the books and

records of J. J. O'Rourke during the period Feb-

ruary 1, 1929 to January 31, 1930. I made out in

its entirety the income tax return of J. J. O'Rourke

covering the same period. Everything on it other

than the signature and the affidavit was inserted

thereon by me. I am not an expert accountant or

a specialist or an expert in income tax matters. At

the time of preparing the return I did not know of

the existence or promulgation of a ruling of the

(Commissioner of Internal Revenue instructing the

Internal Revenue Collector of San Francisco to

accept from husband and wife domiciled in Cali-

fornia income tax returns in which community in-

come was reported separately by the husband and

wife; at that time I had not seen a copy of such

ruling, and had no information of its existence or

promulgation, and did not know the Government

would accept separate returns for a husl^and and

wife domiciled in California, even though tentative.

I made out Mr. O'Rourke 's return for several years

prior to the year involved herein, in several of

Avhich the community income was reported sep-

arateh^ At the time of making out the return in-

volved, I knew ''we had been denied the right to

file community property returns," ])ut I would not

he sure of the years. I did not know when I pre-

pared the return in the instant case that there had

been any change in ruling in respect to the accept-

ance of returns report- [21] ing community income.
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(Testimony of R. C. Armstrong.)

I understood, when I prepared the return that the

only way the community income of Mr. and Mrs.

O'Rourke could be reported was the way it was

reported in the return. In answering what was the

significance of an affirmative reply to question No. 3

on the return as to whether it was the joint return

01 husband and wife, I replied: '^Well, the only

thing it meant to me was that that was the entire

family income"; I did not have in mind the con-

scious intent to distinguish between what might be

technically called a joint return and what might be

technically called separate returns; I "only con-

sidered it the total income", and gave it no thought

further than that.

Cross Examination

The refusals to permit the filing of returns on

a separate basis mentioned by me on direct ex-

amination came orally from the traveling auditors

who disallowed such retvirns and made reassess-

ments and they told us not to file such returns in

the future. I wouldn't know what years such re-

fusals related to, but presume they could relate

to years prior to 1927. I have nothing in writing

indicating such refusal. As I remember it, it was

given by two or three different revenue agents

when they reassessed, but I don't remember the par-

ticular year.

Redirect Examination

"Q. Do 3^ou know or do you not know whether

or not a claim was, subsequent to the year involved
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(Testimony of R. C. Armstrong.)

here filed by respondent, by the Government, for

moneys paid by Mrs. O'Rourke concurrently by tbe

filing of a separate return by reason of a former

vear ? [22]

A. Yes, a claim was filed by her, I am sure, and

collected.

Q. You don't recall the year?

A. No, I don't recall the year."

ARTHUR R. BE(^HTOLD,

was duly sworn as a witness on behalf of the peti-

tioner, and testified as follows:

Direct Examination

I have been engaged fifteen years in my present

occupation as a certified public accountant. I am

familiar with the fact that the matter involved ni

this hearing is the income tax return of the peti-

tioner for the year ended January 31, 1930, and

with the accounts of Mr. O'Rourke upon which

it was predicated, but I did not assist in preparing

the return. I have advised with Mr. O'Rourke on

income tax matters since 1930; and made the segre-

gation of income resulting in the figures shown on

page 5 of the petition, showing that Mrs.

O'Rourke 's tax should have been $70.10 and peti-

tioner's tax $2,914.12.

"Q. I hand you now a copy of pages 4 and 5

of the petition filed herein, and ask you to please
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(Testimony of Arthur R. Beclitold.)

state what items of the taxpa^^er's income you in-

cKided as community property, and explain what

each item represents.

A. Well, in the first instance, Mr. Armstrong

(petitioner's bookkeeper) in preparing his return

attempts to make Schedule A reflect his income from

the general merchandising end of Mr. O'Rourke's

business. Mr. O'Rourke includes, along with his

general merchandising end, and which is correlated

with it, his financing business. He finances [23] the

farms, taking mortgages and buying their grain,

and sells it for them, and this financing business is

worked together with his general merchandise busi-

ness; but in preparing the return, Mr. Armstrong

has always attempted to keep the general merchan-

dise end of the business confined to the Schedule A
on the back of the return. Therefore, I took Sched-

ule A, which was the general merchandise end of

it, added thereto the adjustments made by the rev-

enue agent, which were accepted by the taxpayer,

added thereto the interest received from the finan-

cial end of the business; added the taxable interest

on liberty bonds, which is part of the schedule of

the mercantile business, and the returns from the

store building itself, giving a total income from that

source of $33,822.11; allocated 20% of that as being

a fair amount for personal services, or a total of

$6,764.42. Figuring that $6,764.42 was a fair amount

for personal service, in filing the returns on com-

munity property basis, I gave one-half to Mrs.
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(Testimony of Arthur R. Bechtold.)

O 'Rourke and considered that one-half her commun-

ity property."

The allocation of 20% representing personal serv-

ice was made under Section 31 of the Revenue Act

of 1928.

"Q. Mr. Bechtold, are you familiar with any

claim or claims for refund ever filed by Mr. or Mrs.

O 'Rourke, based upon the filing of separate returns

reporting community property, received by them or

either of them, [24] prior to the year involved here ?

A. Yes, sir, I was employed by Mr. O 'Rourke

in the year subsequent to this year and Mr.

O 'Rourke had filed—Mr. and Mrs. O 'Rourke had

filed the income tax returns on a connnunity

property basis and the Commissioner had

reassessed and collected the tax on the basis

of a separate return being filed. The amount of

money to be refunded to Mrs. O 'Rourke on the

amounts that had previously been paid by her had

in one instance been rejected on the ground that the

claim had not been filed within the statute of limi-

tations period, and I was employed by Mr. O 'Rourke

to attempt to get this money back."

Cross Examination

Mr. O 'Rourke has two or three businesses. He is

the pincipal stockholder and general manager of the

O 'Rourke Eubanks Hat Company of San Francisco.

His business in Colusa consists of general financing

of all the farming community around there, and

general merchandising, the financing of all of which

necessarily takes capital. The use of the percentage
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(Testimony of Arthur E. Bechtold.)

of 20 per cent was based solely on Section 31 of

the Revenue Act of 1928, and it is based on ^Yllat is

considered earned income, and I figured 20 per cent

was not in excess of a reasonable salary for a work-

ing man.

Attached hereto and made a part hereof are

certified copies of Petitioner's Exhibits 1, 3, and 4

herein mentioned.

It is stipulated that the foregoing is a true and

correct [25] statement of evidence.

HARRY CORVIN,
Attorney for Petitioner.

ROBERT H. JACKSON,
Attorney for Respondent.

Approved and ordered filed this 7th day of Nov.,

1934.

(Sgd) EUGENE BLACK,
Member.

[Endorsed] : United States Board of Tax Ajd-

peals. Filed Nov. 7, 1934. [26]

1
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TREASURY DEPARTMENT
INTERNAL REVENUE SERVICE

Office of Custom House,

The Collector San Francisco, Cal.

March 26, 1930.

In replying refer to AUDIT SECTION
1929 Tax, Acct. No. March 300002

Fiscal year ending Jan. 31, 1930.

J. J. O'Rourke,

854 Oak St.,

Colusa, Calif.

A recomputation of the figures on the face of the

income tax return filed by you for year 1929 dis-

closes errors which result in an increase in tax of

$27.24.

The errors are: In the computation of Normal

Tax, Lines 25, 44, 45 and 46 which should have

been figured at 1%%? ^% and 5% respectively.

Corrected computation follows:
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It will be appreciated if you will return this letter

with your remittance in the amount indicated here-

on. Otherwise, the amount of the additional tax will

be included in the formal notice and demand which

you will receive prior to June ]5th.

Respectfully,

JOHN P. Mclaughlin,
EC Collector of Internal Revenue. [29]

PETITIONER'S EXHIBIT NO. 3

Received Nov. 5, 1934. U. S. Board of Tax

Appeals.

NP-2-28

TREASURY DEPARTMENT
WASHINGTON

Office of

Commissioner of Internal Revenue

Jan 21 1932

Address Reply to

Commissioner of Internal Revenue

and Refer to

IT:AR:E:2-LI-60D

Mr. J. J. O'Rourke,

854 Oak Street,

Colusa, California.

Sir:

You are advised that the determination of your

tax liability for the fiscal year (s) ended January 31,

1930 discloses a deficiency of $791.40, as shown in

the statement attached.
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In accordance with section 272 of the Revenue Act

of 1928, notice is hereby given of the deficiency men-

tioned. AVithin sixty days (not counting Sunday as

the sixtieth day) from the date of the mailing of

this letter, you may petition the United States

Board of Tax Aj)peals for a redetermination of your

tax liability.

HOWEVER, IF YOU DO NOT DESIRE TO
PETITION, you are requested to execute the en-

closed agreement form and forward it to the Com-

missioner of Internal Revenue, Washington, D. C,

for the attention of IT:C:P-7. The signing of this

agTeement will expedite the closing of your re-

turn (s) by permitting an early assessment of any

deficiency and preventing the accumulation of in-

terest charges, since the interest period terminates

thirty days after filing the enclosed agreement, or

on the date assessment is made, whichever is earlier

;

WHEREAS IF NO AGREEMENT IS FILED,
interest will accumulate to the date of assessment of

the deficiency.

Respectfully,

DAVID BURNET,
Commissioner.

By J. C. WILMER,
Deputy Commissioner.

Enclosures

:

Statement

Form 882

Form 870. [30]



Commr. of Internal Revenue 33

STATEMENT
IT :AR :E-2

IJ-60D

In re: Mr. J. J. O'Rourke,

854 Oak Street,

Colusa, California.

TAX LIABILITY
Year—Fiscal, ended January 31, 1930

Tax Liability—$4,105.31

Tax Assessed—$3,313.91

Deficiency—$791.40

The report of the internal revenue ag*ent in charge

at San Francisco, California, a copy of which was

furnished you, is approved and is hereby made a

part of this letter.

Careful consideration has been accorded your pro-

test dated December 26, 1931, filed with the internal

revenue agent in your district and forwarded hy him

to this office January 12, 1932.

You are advised that since you elected to file a

joint return for the fiscal year ended January 31,

1930, in accordance with IT-2535 the period of elec-

tion is exhausted with the expiration of date for

filing returns. [31]
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PETITIONER'S EXHIBIT NO. 4

Received Nov. 5, 1934. U. S. Board of Tax Ap-

peals.

TREASURY DEPARTMENT
Internal Revenue Service

461 Market Street

San Francisco, California

Office of

Internal Revenue Agent

in Charge

Mr. J. J. O'Rourke,

Colusa, California.

In re : Income Tax

Date of Report : APR. 2 - 1931

Years Examined : 1930 F. Y.

Inclosed herewith you will find copy of report

covering examination recently made by a represen-

tative of this office, concerning your income tax lia-

bility, which is furnished you for your information

and files. The original of this report has been for-

warded for final action to the Commissioner of In-

ternal Revenue at Washington, D. C.

No remittance should be made until you receive

notice of assessment from the Collector of Internal

Revenue for your District. Interest is payable on

deficiencies found due as set forth on the inclosed

Form 882.



Commr. of Internal Revenue 35

Kindly acknowledge receipt of the inclosed re-

port to the undersigned by return mail.

Respectfully,

B. W. WILDE, Jr.

Internal Revenue Agent in Charge.

Inclosures

:

Form 892

Revised Oct., 1926

LB [32]

Form 886-T Aug-ust, 1928

TREASURY DEPARTMENT
Internal Revenue Service

Name J. J. O'Rourke

STATEMENT OF TOTAL TAX LIABILITY

Year—Fiscal year 1-31-30

Tax Previously Assessed—$3,313.91

Adjustments Proposed in Accompanying Report

Deficiency—$791.40

Overassessment—$

(^rrect Tax Liability—$4,105.31

Totals -

NOTE
The amount shown in the first column of the

above statement is the amount assessed on the origi-

nal return except as indicated in the following sum-

mary of adjustments previously made

:
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YEAR 19

Original tax

Deficiency assessed , 19

Overassessment scheduled..., 19

Net tax previously assessed

YEAR 19

[33]

In re: J. J. O'Rourke Examining Officer:

Colusa, California Charles E. Curtin

Table of Contents

Preliminary Statement.

,

Schedule 1. Block Adjustments, Fiscal Year

1/31/30.

Schedule 2. Computation of Tax, Fiscal Year

1/31/30.

Schedule 3. Computation of Earned Income

Credit.

Exhibit A. Depreciation schedule.

PRELIMINARY STATEMENT.
The additional tax found due in this report was

caused by several adjustments fully explained in the

mthin report.

Changes were discussed with taxpayer who has

agreed thereto and has signed form 870 attached.

Taxpayer was a married man, living with his wife

during the entire taxable year. A joint return was

filed for the year under review.
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SCHEDULE 1

Fiscal year ending Jan. 31, 1930

Block Adjustments
Eetum Additions Deductions Corrected

1. Salaries 12,000.00(a) 2,488. 14(b) 6,406.90 8,081.24

2. Business 2,100.22 (a) 19,552.51(d) 206.61 23,961.95

(b) 2,400.00(c) 91.51

(c) 207.34

3. Interest 27,834.51 (a) 246.58(b) 19,552.51 8,528.5S

7. Rents 1,292.50 1,292..50

9. Dividends 6,606.90 6,606.90

10. Liberty Bond
Int. 492.98 492.98

12. Total 49,834.13 25,387.55 26,257.53 48,964.15

14. Taxes 207.34 207.34

18. Other

Total

6,406.90 6,406.90

19. 6,406.90 31,794.45 26,464.87 207.34

Total Income 43,427.23 5,329.58 48,756.31

[:u]

]31ock

] (a)

SCHEDULE la
Explanation of Changes

Salaries, increased

Expense claimed re salaries

Less 1/2 Orient travel expense

applicable to taxpayer's wife,

therefore a personal expense

1 (b) Salaries, decreased

Being the amount claimed as ex-

pense of salaries included in

Block 18. Herewith transferred to

correct block.

2 (a) Income from business, increased

Being the amount of interest on

accounts receivable and bills re-

ceivable, reported under Block 3.

Total interest

reported $27,834.51

Applicable to savings

bank int. 8,282.00

6,406.90

2,488.14

2,488.14

6,406.90

19,552'.51



38 J. J. O'RourliC vs.

2 (b)

2 (c)

2 (d;

2 (e;

Schedule 1-a Continued

Income from business, increased

Being amount of personal salary

from business.

Income from business increased

Being amount of taxes on personal

residence charged to "Business".

(See item 14 contra)

Income from business, decreased

Additional depreciation allowed Ex. A.

Income from business, decreased

Being loss on sale of Ford auto

used in business

:

Cost 499.65

Depreciation allowable 283.14

(a)

10

14

18

2,400.00

207.34

206.61

91.51

Net cost

Sale price

216.51

125.00

[35]
Interest received, increased

Being interest on overassessment of wife's

personal income tax return for 1928.

(b) Interest received, decreased

See item Block 2 (a) above.

Income from rents verified and found to be

properly reported. These rents are from

offices, in store building and should be

added to income from business to determine

earned income credit. Taxes thereon are

included in "business deductions".

Dividends received were veriiied and found

to be correct.

Liberty Bond interest, increased

Interest received on 4^
Liberty Bonds

Exempt ($5,000.00 principal)

246.58

19,552.51

492.98

705.48

212.50

Taxes paid, increased

Being taxes on personal residence.

See item Block 2 (c) contra.

Other expenses, eliminated

Being expenses applicable to salary earned.

See item Block 1 (b) contra.

207.34

6,406.90

[36]
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SCHEDULE 2

Computation of Tax
Fiscal Year ending Jan. 31, 1930

Net income as correeteid (Sch. 1) 48,756.81

1930 Hates 1929 Bates
Net income 48,756.81 48,756.81

Less: Dividends 6,606.90 6,606.90

Personal ex. 3,500.00 3,500.00

Lib. Bond Int. 492.98 10,599.88

-

492.98 10,599.88

38,156.93 38,156.9:5

Normal tax

1^% on $4,000.00 60.00 at V2 7r 20.00

3 7r on 4,000.00 120.00 at 2% 80.00

5 9^ on 30,156.93 1,507.85 at 4% 1,206.28

1,687.85 1.306.28

Surtax on 48,756.81 2,818.30 2 818.39

Total tax 4.506.24 4,124.67

l/12th equals 375.52 ll/12ths— 3,780.95

1/12 (1930 rate) 375.52

Total tax 4,156.47

Less earned income

eredit 51.16

Total tax assessable 4,105.31

Total tax assessed 3,313.91

Additional tax due 791,40

[37]
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5,050.89

8,081.24

SCHEDULE 3

Computation of Earned Income Credit

Income from business (corrected 23,961.95

Plus—Rents received 1,292.50

Total income from business

20% thereof allowable as earned

income (See 31 Art. 312)

Plus net salaries received

Net earned income

Earned income (above)

Less : Personal exemption

Balance

Normal tax on 4,000.00 @ 11/2%

4,000.00 (g 3%
1,632.13(^5%

Surtax on $13,132.13

For one month at 1930 rates (1/12)

25,254.45

13,132.13

At 1930 rates At 1929 rates

13,132.13 13,132.13

3,500.00 3,500.00

For 1 month at 1930 rates

Total tax

25% credit allowable (to Sch. 2)

9,632.13 9,632.13

60.00 @ V2% 20.00

120.00 @2% 80.00

81.61 (S4% 65.29

31.32 31.32

292.93 196.61

24.41 for 11 mos.

at 1929 rates

(11/12) 180.23

24.41

204.64

51.16

[38]
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[Title of Court and Cause.]

PRAECIPE FOR RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

You are hereby requested to prepare and certify

and transmit to the Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, in the

City and County of San Francisco, State of Cali-

fornia, with reference to petition for review here-

tofore filed by the petitioner in the above entitled

cause, a transcript of the record in the above cause

prepared and transcribed as required by law and

by the rules of said court, and to include in said

transcript of record the following documents or cer-

tified copies thereof, to-wit

:

(1) The docket entries of all proceedings before

the Board of Tax Appeals.

(2) Pleadings before the Board of Tax Appeals

as follows

:

(a) Petition foi' redetermination filed March 13,

1932.

(b) Amended answer of respondent to petition.

(3) Memorandum opinion of the Board of Tax

Appeals.

(4) The decision of the Board of Tax Appeals.

(5) The petition for review filed by the petitioner

in the above cause.

(6) The Statement of Evidence. [40]

(7) This praecipe.

You are also requested to transmit to the Clerk

of the United States Circuit Court of Appeals for
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the Ninth Circuit, in the City and County of San

Francisco, State of California, certified copies of

exhibits of petitioner numbers 1, 3, and 4, so that

same may be available for the inspection of the Cir-

cuit Court of Appeals if desired.

Dated : October 16, 1934.

HARRY CORVIN,
Attorney for Petitioner.

[Endorsed] : United States Board of Tax Ap-

peals. Filed Oct. 22, 1934. [41]

[Title of Court and Cause.]

CERTIFICATE.

I, B. D. Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 41, inclusive, contain and are a true copy of the

transcript of record, papers, and proceedings on file

and of record in my office as called for by the

Praecipe in the appeal as above numbered and en-

titled.

In testimony whereof, I hereunto set my hand and

affix the seal of the United States Board of Tax

Appeals, at Washington, in the District of Colum-

bia, this 16th day of November, 1934.

[Seal] B. D. GAMBLE,
Clerk, United States Board of Tax Appeals.
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[Endorsed]: No. 7690. United States Circuit

Court of Appeals for the Ninth Circuit. J. J.

O'Rourke, Petitioner, vs. Commissioner of Internal

Revenue, Respondent. Transcript of the Record.

Upon Petition to Review an Order of the United

States Board of Tax Appeals.

Piled December 3, 1934.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.




